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JUDICIAL AND ADMINISTRATIVE SUPERVISION 
AND CONTROL OF RAILWAY AFFAIRS. 



In an address on Governmental Supervision of Railway 
Accounts, before the Association of Government Account- 
ants, delivered at Washington, D. C, October 11, 1907, Pro- 
fessor Henry C. Adams, statistician and accountant of the 
Interstate Commerce Commission, declared that "the Gov- 

- ernment has undertaken to exercise a controlling influence 

- upon the administration of railway properties, through the 
<C agency of their accounts." In this connection he made the 

$ following statements : 

V "In the exercise of that control, which it is universally 
^? conceded Government has the right to exercise over railway 
*£ affairs, two methods are presented. One is by means of 
~"o what is called judicial supervision. * * * But there is 
p£ another method, and a method which in its full develop- 
ment may become even more important; a method which 
^ many believe will prove to be the permanent method, a 
method which is destined to grow in influence and extent in 
jurisdiction. I refer to direct administrative supervision. 

* "Now, there is one thing in which this Government is woe- 
Jj fully deficient, and that is in the development of any gov- 

* ernmental administrative agencies, so far as industrial affairs 
C are concerned. The marked difference between the German 

constitution and the American Constitution is that we over- 
estimate the exercise of judicial functions, and underestimate 
the exercise of administrative or supervisory functions, 
whereas in Germany the reverse is true. They have a per- 
fect administrative supervision, although the expressions at 
least of the rights of the individual are less definite and 
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direct than in this country. It is with no intent to dis- 
parage the influence of judicial administration, or of that 
method of procedure which aims to redress wrongs by pass- 
ing judgment upon complaints; but if my view of this 
situation is correct, the other method of making effective 
governmental control over industrial affairs contains the 
greater hope." 

In this connection Professor Adams declared that the 
twentieth section of the Act to Regulate Commerce as 
amended by the act of June 29, 1906, provides "a practical 
means of working out the theory of administrative super- 
vision." Professor Adams also remarked that the Interstate 
Commerce Commission is "undertaking the control of rail- 
way administration through the supervision of railway ac- 
counts." Likewise he predicted that in the course of a few 
years the judicial method of regulating the railroads will 
become practically obsolete, and the method of regulation 
through administrative supervision and control as practiced 
in Germany will be generally adopted. 

In its recently published annual report the Interstate 
Commerce Commission has fully endorsed the idea advanced 
by Professor Adams. 

Just here certain observations occur to me, the first of 
which is that the foregoing statements by Professor Adams 
appear to involve a confusion of ideas. He assumes that a 
correct system of accounting is peculiarly an incident of the 
maintenance of justice through the agency of an adminis- 
trative board. The error of that assumption is apparent. It 
is possible that a faulty system of accounting may be prac- 
ticed under the rule of judicial authority, and that a perfect 
system of accounting may characterize an attempt to admin- 
ister justice through an administrative board, and vice versa. 
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Correct accounting and the maintenance of justice are two 
things in no manner related. Enough of that. 

2. My second observation is that the preference expressed 
by Professor Adams for the German method of administer- 
ing justice in the regulation of railroads involves a glaring 
solecism. In Germany administrative supervision and con- 
trol of the railroads is an incident of state ownership, and 
state ownership is an incident of political conditions arising 
out of the compulsion of military necessities. The German 
Empire is surrounded by nations heavily armed, and she 
herself is compelled to maintain an immense army. Mili- 
tary defense dominates all of her political policies. The 
United States is happily free from such compulsion. This 
is clearly illustrated by the following data kindly furnished 
to me by the office of the chief of staff of the War Depart- 
ment. 

Austria-Hungary : 

Population 45,176,230 

Peace establishment 310,000 men. 

Estimated war strength, including all 

trained or partly trained 2,234,000 men. 

France : 

Population 38,450,783 

Peace establishment of army 662,000 men. 

Total strength of army available n of 

trained and partly trained 2,616,000 men. 

Italy : 

Population 32,475,000 

Peace establishment 264,516 men. 

Available for war 1,064,467 men. 
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Russia : 

Population 146,796,600 

Peace strength of army, about 1,200,000 men. 

Available trained and partly trained, 

about 4,000,000 men. 

Germany : 

Population 60,641,276 

Peace establishment of army 589,000 

Total war strength, trained and partly 

trained 3,260,000 

United States: 

Population (1907) 85,817,239 

Total army 75,000 

The President may increase this to 100,000 

Besides, as stated by the chief of staff of the army of the 
United States, military service in the United States in time 
of peace is purely voluntary, whereas in all the nations of 
continental Europe already mentioned it is mainly com- 
pulsory. 

In this connection it is worthy of remark that during the 
last fifty years hundreds of thousands of the youth of Ger- 
many have emigrated to this land of liberty in order to 
escape the burdens of military rule which prevail in Ger- 
many. 

The German railroad regulations demand imperial and 
autocratic methods of control, at all times responsive to mili- 
tary demand, which may at almost any moment require 
their use for the transportation of large armies and the sup- 
plies necessary for their maintenance and mobilization. 

Again, the cost of moving freight on railroads in Ger- 
many, as in other countries of Europe, is greatly in excess of 
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the cost of movement in the United States. This is illus- 
trated by the following data showing for the year 1902 the 
average rate per ton per mile charged : 

Rate per ion per 

mile during 

the year 1902. 

In United States 76 cents 

France 1.33 " 

Germany 1.22 " 

Austria 1.26 " 

Hungary 1.24 " 

Thus it appears that the average charge for the transporta- 
tion of freight in Germany is 60 per cent greater than in the 
United States; at the same time it is a clearly established 
fact that the wages paid to railroad employees in Germany 
is about fifty per cent less than in the United States, and 
that the prices of material used in the construction and 
maintenance of railroads is much less than in the United 
States. This would lead to the presumption that the charges 
for transportation in Germany should be correspondingly 
less than in the United States, whereas, as stated, they are 
about 60 per cent greater. This anomalous state of affairs 
is explained by the fact that industrial enterprises conducted 
by governments are usually subject to a hide-bound conserv- 
atism, while private enterprise seizes upon new economic 
methods in advance of those which characterize the methods 
pursued under governmental administrative operation. In- 
telligent British and American observers of German admin- 
istrative methods of governmental railroad management 
have noted those economic deficiencies in the German admin- 
istrative methods in every branch of railroad operation and 
management. The foregoing facts seem to dispose of Pro- 
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feasor Adams' proposition that the United States ought to 
adopt a leading feature of German regulation, which is sim- 
ply a feature of governmental ownership and control of the 
railroads induced by political considerations based upon mil- 
itary necessities, which happily have no expression whatever 
in the political experiences of the United States. 

3. I would mention a third obstacle to the success of the 
scheme of regulating the railroads of the United States 
through the agency of their accounts. The Interstate Com- 
merce Commission has power to regulate only the interstate 
commerce of the country, but no power to regulate intrastate 
commerce. That power, by the express terms of the Consti- 
tution, is reserved to the States, and in practice is exercised 
through forty State railroad commissions. It appears to be 
impossible, except as the result of a revolutionary amend- 
ment of the Constitution of the United States, to give the 
National Government the power to regulate strictly intra- 
state commerce. By way of illustration, the New Jersey 
Railroad Commission, ■ in a report submitted January 2, 
1908, opposed the vesting of the State Commission with the 
power of fixing rates. 

When Professor Adams delivered his address on October 
11 last, the Interstate Commerce Commission had some 
slight reason to suppose that it would be able to secure the 
power to control the intrastate as well as the interstate com- 
merce of the country, but that idea has been dissipated by 
the financial disaster which has since occurred, by the public 
utterances of Justices Brewer and Harlan, by the recent de- 
cision of the Supreme Court of the United States in the 
Employers' Liability Act, and in the more recent Labor 
Union Act, and by evident change of public sentiment in 
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regard to the right of the States to regulate their own inter- 
nal affairs. 

It appears probable also that certain railroad companies 
chartered in States in which their lines are wholly or mainly 
located would resist the efforts of the Interstate Commerce 
Commission to subject them to the rule of the National Gov- 
ernment in matters in which they owe allegiance first to the 
States which control and regulate their intrastate commerce. 
In case of such litigation, it seems almost certain that both 
the State courts and the Federal courts would sustain the 
power exercised by the States. 

4. It has required a full year for the Interstate Commerce 
Commission to devise a uniform system of net-revenue ac- 
counts, and it is proposed to devote the year 1908 to the work 
of devising a system of capital accounts. It will require at 
least two or three years to establish these accounts in prac- 
tice. But even then such practice will be far from accom- 
plishing the result aimed at, on account of the fact that 
neither net-revenue accounts nor capital accounts can take 
notice of intrastate commerce, but only of interstate com- 
merce. While I am convinced that the views announced by 
Professor Adams constitute a perfectly frank and sincere ex- 
pression of his opinions in regard to the merits of the scheme 
of administrative supervision and control of the railroads, 
yet I am forced to the conviction that his mind has been 
unconsciously drawn to such opinions by the long-continued 
and persistent efforts of the Commission to substitute its own 
authority for the authority granted to "The Judicial Power 
of the United States" as provided in the Constitution of the 
United States. 

But the Interstate Commerce Commission has furnished 
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incontestible proof of the absolute sufficiency of the judicial 
method of determining cases submitted to it in its reply to 
a Senate resolution of inquiry for information in regard to 
the results of its administration during the first eighteen 
years of its existence. This is stated on page 21 of this 
paper, and furnishes irrefragable testimony against the as- 
sumptions of the Commission in favor of the bureaucratic 
method of governing the railroads of this country. I turn 
to the historic record of actual experiences in proof of the 
correctness of the judicial ifiethod of control, and of the 
impracticabilities of the academic method of administrative 
supervision and control of the railroads advocated by Pro- 
fessor Adams and sustained by the Interstate Commerce 
Commission. 

THE HISTORY OF THE EVOLUTION OF RAILROAD 
REGULATION IN THE UNITED STATES. 

Prior to the year 1861 the railroads of this country were, 
as a rule, disconnected. Each line was practically a law 
unto itself. But the experiences of the country during the 
Civil War — 1861 to 1865 — clearly demonstrated the fact that 
the railroads must be connected for military, postal and com- 
mercial purposes and be operated as one united system of 
transportation. At the close of that momentous struggle, 
national ideals were more clearly defined and more pro- 
nounced than at any previous period in the history of the 
country. The demand for a united railroad system came 
from the north, the south, the east and the west. It was 
voiced by the social, political, commercial, industrial and 
transportation interests of the entire country. Within one 7 
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year after the war ended this sentiment had become a settled 
political purpose. 

By the act of June 15, 1866, properly designated as "The 
Charter of the American Railroad System," Congress au- 
thorized all the railroad companies of the country to connect 
their lines and to engage in joint traffic, thus forming one 
closely combined and intimately associated national system 
of transportation. It was then and is today the unquestioned 
and unquestionable decree of the people of this country that 
the union of transportation lines, like the union of States, 
"must and shall be preserved." 

The act of Congress of June 15, 1866, entitled "An Act 
to Facilitate Commercial, Postal and Military Communica- 
tion among the States," is suggestive, enabling and protective. 
It invites to combination, to expansion, and to larger possi- 
bilities, with no suggestion whatever of governmental re- 
straint. It reads as follows: 

" That every railroad company in the United States 
whose road is operated by steam, its successors and 
assigns, be, and is hereby, authorized to carry upon 
and over its road, boats, bridges and ferries all passen- 
gers, troops, government supplies, mails, freight and 
property on their way from one State to another State, 
and to receive compensation therefor, and to connect 
with roads of other States, so as to form continuous 
lines for the transportation of the same to the place of 
destination." 

B. S., Sec. 5258. 

This organic act is permissive and enabling. It contains 
not a mandatory word or requirement addressed to the rail- 
road companies, and it embraces not a suggestion in regard to 
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the interposition of governmental authority. It threw the 
whole authority and responsibility for the conduct of com- 
merce among the States by rail upon the railroad companies. 
There was then absolutely no railroad problem in all of the 
United States. The railroads had done as good service for 
the country on the land as the Navy on the sea, and the 
nation held them in grateful remembrance. So the National 
Government simply said to the railroads of the country, "Go 
as you please" ; and they went as they pleased, and wrought 
out the grandest system of internal transportation ever seen 
on this planet. Moreover, they evolved a splendid system of 
railroad regulation as the result of their own arduous expe- 
riences, and prepared the American railroad system for the 
comparatively easy task of governmental regulation. 

The Act of June 15, 1866, was the only provision of law 
on our statute books regulative of the interstate^ commerce 
of the United States during the period of twenty-one years, 
namely, from 1866 to 1887, when the "Act to Regulate 

m 

Commerce" went into effect. 



THE EARLY EFFORTS OF THE RAILROAD COM^ 
PANIES TO REGULATE COMMERCE AMONG THE 
STATES. 

The efforts of the railroad companies to evolve a general 
scheme of regulation for the conduct of the railroads of the 
entire country involved a herculean task. In all the world 
and in all the ages there was no precedent to guide them. 
Their efforts were simply in the nature of experiments 
whereby they sought to grope their way out of the darkness 
into the light. As lines were extended and connected the 
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problem became more and more difficult. In the course of 
a few years all the more important centers of traffic were 
reached by the principal lines and their connections. Each 
company then placed at important traffic centers one or 
more soliciting freight agents, whose general orders were to 
secure "their proper share of the competitive traffic at the 
best rates obtainable." This begat a competition which soon 
degenerated into a contest in which rates fell below the cost 
of transportation, involving the bankruptcy of many roads 
and threatening the ruin even of the great trunk lines of 
the country. The situation of affairs at that time is clearly 
illustrated by an incident which commanded attention 
throughout the country. At some time in the fall of the 
year 1873 Commodore Cornelius Vanderbilt, president of the 
New York Central; President Jewett of the Erie, and Presi- 
dent Thomas Scott of the Pennsylvania Railroad, united in 
a trip to Baltimore in order to congratulate President John 
W. Garrett of the Baltimore and Ohio, upon his safe return 
from Europe. The congratulatory words having been spoken 
the attention of the four so-called railroad "magnates" was 
turned to the appalling danger which confronted them all — 
namely, the fall of rates due to the efforts of their many 
hundreds of freight agents in all parts of the country to 
secure their "share of the traffic at competitive points." 
Rates were changing from day to day and even from hour to 
hour, as on free highways of commerce. The four gentle- 
men named clearly saw that it was impossible to restrain 
rate-cutting, for at that time competition between rival car- 
riers was regarded by the people generally as inviolable, and 
<uiy attempt by carriers to restrain the influence of compe- 
tition was regarded as in the nature of a conspiracy against 
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the public interests. The proposition to enter into an agree- 
ment to maintain rates having been freely discussed, Mr. 
Garrett expressed a fear that such an agreement would excite 
the people and that through the courts and the legislatures, 
which are the exponents of the popular will, hostile action 
would be generated which might be more injurious to the 
roads than the evils which they were suffering from unregu- 
lated rates. Commodore Vanderbilt replied that there was 
much force in that opinion. So this conference failed of its 
object. But it serves at this day to illustrate the difficulties 
of an economic and political nature which then confronted 
any attempt to regulate the railroads during their first efforts 
to engage in the interstate commerce of the United States. 
Many years afterwards the fact was discovered that compe- 
tition, like every other expression of human passion, must 
be regulated within reasonable limitations, protective of the 
public interests. Subsequently various efforts were made to 
establish rate-agreements, but they lacked cohesive force, and 
failed of their object. 

The railroad transportation interests of the country grew 
steadily worse. Rate-wars were frequent and long-continued, 
and vast amounts of railroad property fell into the hands of 
receivers. 

THE ADVENT OF ALBERT FINK. 

It is a trite saying that at every crisis in the history of this 
country a man of extraordinary genius and comprehensive 
grasp of the situation has appeared to rescue the country 
from impending ruin. Such a man came to the front to 
devise and set in motion a scheme of railroad regulation at 
the very time when the efforts of the railroad managers to 
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prevent the evils which were fast destroying the vast Ameri- 
can railroad system — Albert Fink, vice-president and gen- 
eral superintendent of the Louisville and Nashville Railroad 
Company. Mr. Fink was a man of high moral and intellec- 
tual qualities and of splendid personal appearance. His 
presence commanded respect. He had attracted the atten- 
tion of railroad managers and others engaged in the study 
of the economic questions involved in the distracted condi- 
tion of the railroad affairs of the country through a book, in 
which he discussed with great ability the cost of transporta- 
tion by rail and cognate subjects: During the years 1873 
and 1874 Mr. Fink devised a scheme for the regulation of 
the traffic interests of the railroads engaged in competitive 
traffic. At that time I was engaged as a specialist in the 
employ of the Senate Committee on Transportation Routes 
to the Seaboard, and thus became acquainted with Mr. Fink 
and interested in his methods. Mr. Fink became Commis- 
sioner of the Southern Railway and Steamship Association, 
which he had organized and set in motion at Atlanta, 
Georgia, in the month of September, 1875. On the 1st of 
July, 1875, 1 entered upon the duties of chief of the division 
of internal commerce in the Treasury Department at Wash- 
ington. The marked success attending the efforts of Mr. 
Fink in the South attracted the attention of the entire 
country. A year later, namely, in the year 1876, he was 
transferred to New York as commissioner of the Trunk Line 
Association, founded upon the scheme of regulation which 
he had devised and previously set in motion at Atlanta, 
Georgia. In the appendix to my annual report on Internal 
Commerce for the year ended June 30, 1887,* the essential 

* Mr. Fink consented to serve me as a specialist in the performance o 
my official duty of preparing an annual report on the internal commerce 
of the United States. 
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principles of regulation applied by Mr. Fink to the regula- 
tion of the great trunk lines, namely, the Grand Trunk 
Railway of Canada, the New York Central lines, the Erie 
Railway, the Pennsylvania Railroad, and the Baltimore and 
Ohio Railroad and their connections, are stated by him as 
follows : 

1. "Rates of transportation should be reasonable; they 
should be uniform and permanent, as nearly as the condi- 
tions of cost and the natural laws of competition permit; 
they should be alike to all parties situated alike, and should 
be properly adjusted, so as not to discriminate unjustly be- 
tween different individuals or communities." (Page 12.) 

2. "Rebates are generally paid and special contracts are 
secretly made, all in direct violation of the law that should 
govern common carriers. There are other causes which 
lead to the same result." (Page 12.) 

3. "The result is fluctuations in rates, unjust discrimina- 
tion between shippers in the same locality, or between ship- 
pers in different localities. Rebates are generally paid and 
special contracts are secretly made, all in direct violation of 
the law that should govern common carriers." (Page 12.) 

4. "Under the present system of the management of com- 
petitive business of transportation lines and from the want 
of systematic cooperation between so many parties interested 
in this subject, nothing else can be expected but the constant 
fluctuation of rates of transportation, railroad wars, and un- 
just discrimination. Concert of action and cooperation be- 
come absolutely necessary in order to establish rates of trans- 
portation upon a proper basis and to maintain the same with 
some degree of permanency." (Page 10.) 

5. "A common carrier should strictly adhere to the rule 
to charge the same rate for the transportation of the same 
articles between the same points, only discriminating on ac- 
count of quantity so far as it influences the cost of trans- 
portation." (Page 9.) 
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6. "Discrimination in rates of transportation should be 
based upon conditions and facts which cannot be controlled 
by the railroad companies, and upon principles recognized 
as correct in all other business transactions. " (Page 9.) 

7. "The practice of making special contracts with some 
shippers — the larger shippers generally — at lower than regu- 
lar rates, and charging the regular rates to all other shippers 
constitutes one of the most unjust discriminations." (Page 
4.) 

8. "The rivalry between commercial communities, each 
served by a separate system of railroads, exert their in- 
fluence upon the tariffs. The railroads whose interests are 
identical with the localities upon which they depend for 
business must adjust their rates so as to secure for them the 
full advantage of their position." (Page 24.) 

9. "The war between trunk lines is a war waged for the 
interests of each city with which each road is identified." 
(Page 39.) 

Mr. Fink's loyalty to the fundamental requirement in • 
favor of the publicity of rates pervades his report of the 
year 1876 and his writings upon the subject of railroad 
transportation notwithstanding the fact that since he wrote, 
thirty-one years ago, pretended reformers have from time 
to time proclaimed the publicity of rates as an original con- 
ception. 

Mr. Fink clearly recognized the right and duty of the 
Government to regulate the railroads on just and beneficent 
principles. His language on that point ten years before the 
Government inaugurated railroad regulation was as follows : 

"The Government has rights, and it is its duty to guard 
the interests of the people when the owners of the railroads 
use the property to their injury, the same right as it has to 
2 
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prevent an individual from using his property to the injury 
of his neighbor's property." (Page 46.) 

In my report on the Internal Commerce of the United 
States for the year 1877 I cordially endorsed the foregoing 
views expressed by Mr. Fink and adopted by the railroad 
companies, and I firmly adhere to those views to-day. 

Summarily stated, the method of railroad regulation pro- 
claimed by Albert Fink and for years fully concurred in by 
the principal railroad companies of the United States em- 
braced all the beneficent requirements of the Federal statutes 
which have since been enacted by Congress for the regula- 
tion of commerce among the States and considerably more 
unto which National legislation has not yet attained. In 
view of these facts I feel justified in asserting that the rail- 
road companies of the United States will stand with the 
commercial interests of the country and with the people 
generally in favor of all just and reasonable regulations. 

It is impossible in this connection to describe fully the 
admirable administrative features of the plan of self-govern- 
ment devised by Albert Fink. They reflected his great 
abilities as an organizer and administrative officer. The de- 
tail of the administrative measures adopted by him are. 
besides, too voluminous for description in this connection. 

The scheme of self-government, devised by Albert Fink, 
and carried into effect by himself and his able coadjutors 
Mr. Lucius Tuttle, now President of the Boston and Maine 
Railroad Company, and Mr. Nathan Guilford, now deceased, 
proved to be an inestimable benefit to the commercial inter- 
ests of the country in preventing the abominable discriminar 
tions which had formerly prevailed under the rule of abso- 
lutely uncontrolled competition prior to and during the 
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eleven years from the enactment of the "Charter of the 
American Railroad System," the Act of June 15, 1866, to 
the year 1877, when the system of railroad regulation in- 
stituted by Mr. Fink was fully inaugurated. 

Mr. Fink's plan of regulation suffered several severe shocks. 
At times rival roads refused to be governed by his rules and 
regulations. Wars of rates occurred, the results of which 
proved to the contending forces the absolute necessity for the 
restraints which he had devised and established through 
organized methods. 

In the course of the rapid development of commerce by 
rail, a new difficulty arose from the growth of enormous 
trusts, industrial corporations, and individual shippers who 
gained the power by the large amount of traffic which they 
controlled to dictate to the companies rebates and other forms 
of discrimination in rates favorable to their own shipments, 
as against smaller shippers. This evil has since been cor- 
rected. 

At about this time, as an officer of the National Gov- 
ernment, I suggested to Mr. Fink that his splendid 
organization occupied a position of unstable equili- 
brium. It had two substantial elements of support, namely, 
an appreciation of its essential merits in the minds of rail- 
road managers and the general public, and absolute confi- 
dence in his ability and moral qualifications to administer 
it, but it lacked the third essential element of legality — in a 
word it was, from the legal point of view, ultra vires. Mr. 
Fink frankly acknowledged the correctness of this criticism, 
but expressed his belief that the time for that step would 
come. It was inevitable. In the hurried march of time, it 
came sooner than was expected. 
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THE ACT TO REGULATE COMMERCE. 

The "Act to Regulate Commerce" approved February 4, 
1889, went into effect on April 5, 1887, nearly twenty-one 
years after the enactment of the law of June 15th, 1866, had 
made the American Railroad System a legal entity. Prac- 
tically that mighty system of internal transportation was "of 
age" under the various experimental efforts of railroad man- 
agers at self-regulation had been set in motion and carried 
to their logical conclusions. The knowledge thus acquired 
by legislators was of inestimable value to the country. 

The Act to Regulate Commerce was essentially the work 
of one of the ablest American statesmen who has appeared 
since the outbreak of the Civil War — the Honorable Shelby 
M. Cullom, Senator of the United States from the State of 
Illinois. His admirable report, submitted January 18, 1886, 
marks an epochal date in the history of governmental "regu- 
lation of commerce with foreign nations and among the 
States." The Cullom report of 1886 eventuated in the Act 
to Regulate Commerce approved February 4, 1887. This 
Act is firmly based upon the principles of "the great unwrit- 
ten code known as the common law, under the salutary 
guarantees and restraints of which the English-speaking peo- 
ple have attained their wealth and power"* and the lessons 
of experience acquired through the efforts of the railroads 
at self-government during a period of twenty-one years. 

The Interstate Commerce Act of February 4, 1887, in 
connection with the Act of February 19, 1903, known as the 

* Senator Philander C. Knox. 
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"Elkins Act," by which rebates were effectually abolished, 
has led to results most benign. This is indicated in the in- 
controvertible logic of fact as follows : 

RESULTS OF THE ADMINISTRATION OF THE IN- 
TERSTATE COMMERCE ACT DURING THE FIRST 
EIGHTEEN YEARS OF ITS EXISTENCE. 

On January 16, 1905, Senator Elkins, Chairman of the 
Senate Committee on Interstate Commerce, introduced in 
the United States Senate a Resolution of Inquiry, addressed 
to the Interstate Commerce Commission, for information in 
regard to what had been accomplished under the provisions 
of the Act to Regulate Commerce with respect to formal and 
informal complaints, hearings, decisions of the courts, ex- 
orbitant rates, unreasonable rates and rebates during the then 
preceding 18 years of the work of the Commission. The 
answer of the Commission, dated May 1, 1905, embraced the 
following valuable data: 

Number 

in eighteen 

years. 

Total number of complaints heard by the Commis- 
sion 9,099 

Total number of complaints disposed of through the 

mediatorial offices of the Commission 9,054 

Number of informal complaints 8,319 

Number of formal complaints 770 

Number of cases appealed to the courts 45 

Number of cases sustained by the courts 8 

Number of cases of unjust discrimination sustained 

by the courts 8 

Number of cases of exorbitant rates sustained by the 

courts None. 
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From private sources of information it appears that the 
total number of freight transactions on the railroads of the 
United States during the eighteen years covered by the above 
data amounted to approximately three thousand millions 
(3,000,000,000). 

The figures furnished by the Interstate Commerce Com- 
mission show that of the total number of complaints which 
reached the Commission, amounting to 9,099, the total num- 
ber disposed of through the mediatorial offices of the Com- 
mission amounted to 9,054, or more than 99 per cent of the 
total. The cases appealed by the Commission to the courts 
amounted to only 45, constituting only about one-half of 
one per cent of the total number of cases. Of the 45 cases 
appealed to the courts by the Commission only 8, or less 
than one-fifth, were sustained by the courts. Of the total 
number of complaints made to the Commission, 8,319, or 
91 per cent, were of so simple or unimportant a nature that 
they were disposed of informally by a mere exposure of the 
facts in the several cases. This work was performed mainly 
by subordinates in the employ of the Commission. 

From the above data it appears that the complaints enter- 
tained by the Commission amounted to about one case in 
330,000 freight transactions. It also appears from the same 
report of the Commission that while the few cases sustained 
by the courts involved unjust discriminations, not a single 
case involved an exorbitant rate. The chairman of the Inter- 
state Commerce Commission has declared that exorbitant 
rates in this country is practically an obsolete question. 

This marvelous record of compliance with the require- 
ments of law, constitutes an anomaly in the history of statu- 
tory provisions regulative of human conduct. It was not 
only highly creditable to the lawmaker and the railroad com- 
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panies, but it also reflected credit upon the Commission on 
account of its marked success in the administration of the 
law. It seemed to be almost an ideal method of regulation. 
Besides, it utterly refutes the populistic idea that the com- 
mon law, existing statutory laws, and the ordinary judicial 
tribunals are inadequate to the complete and effective admin- 
istration of justice in the regulation of the railroads of the 
United States. 

THE REGULATIVE INFLUENCE EXERTED OVER 
RATES BY THE COMPETITION OF COMMERCIAL 
FORCES. 

The regulative influences which are exerted over rates by 
commercial forces are found in practice to effectually pre- 
vent the imposition of exorbitant rates and to exert a whole- 
some restraining influence over the imposition of unjustly 
discriminating rates aside from the exercise of any power 
granted to the Interstate Commerce Commission by the act 
of February 4, 1887, as amended. 

It is impossible to treat this vitally important subject as it 
deserves to be treated within the limits of this paper. It has 
been admirably treated in a series of twenty-two addresses 
delivered by Mr. W. W. Finley, president of the Southern 
Railway Company, during the year 1907, before commercial 
organizations at various points throughout the southern and 
western States, with the result that it has carried conviction 
to thousands engaged in agriculture, in manufactures, and 
in other avocations throughout that vast and prosperous sec- 
tion of our country. I commend the reading of those ad- 
dresses to economists, legislators, and others interested in the 
study of the commercial and industrial development of our 
country. 
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THE DESTRUCTIVE INFLUENCES OF UNREGU- 
LATED COMPETITION. 

The statistical abstract of the United States, published by 
the Bureau of Statistics of the Department of Commerce and 
Labor, shows that the value of railroad stocks and bonds sold 
under foreclosure from 1876 to 1907 amounted to $6,893,- 
922,000, and constituted 44 per cent of the total liabilities — 
stock and debts — of the railroads of the United States for 
the year 1906. 

This was in part the result of the competition of commer- 
cial forces and in part the result of the competition of rival 
railroad lines. 

THE REDUCTION IN THE AVERAGE RECEIPTS OF 
THE RAILROADS OF THE UNITED STATES PER 
TON PER MILE. 

The reduction in the average charges per ton per mile for 
freight traffic on the railroads of the United States is shown 
as follows in the Statistical Abstract of the Department of 
Commerce and Labor : 

Average receipts 
Year - per ton per mile. 

1882 1.24 cento. 

1892 94 

1902 76 

1903 78 

1904 79 

1905 78 

1906 77 

Prom this data it is seen that the average charge for the 
year 1906 was only 62 per cent of the average charge during 
the year 1882. There has been a constant fall in rates on 
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the railroads of the United States during the last twenty-two 
years. This is not clearly shown in the foregoing data, for 
the reason that during the last six years the wages of labor 
and the prices of material used in the maintenance of rail- 
roads has constantly increased, while the charges for trans- 
portation services have constantly decreased. 

A GRAVE ERROR INTO WHICH THE INTERSTATE 
COMMERCE COMMISSION HAS FALLEN. 

The Interstate Commerce Commission has, step by step, 
fallen into an error which has at last brought it to the 
political heresy of setting up its administrative authority 
above the authority of the "Judicial Power of the United 
States" and above the fundamental principles of our Ameri- 
can governmental system. I shall attempt to describe this 
political defection in historical order. 

1. In the case of Kentucky and Indiana Bridge Company 
v. Louisville and Nashville R. R. Co., instituted less than 
two years after the Commission was organized, it assumed 
that it was invested with a certain degree of judicial power. 
Judge Jackson,* of the United States Circuit Court of Ken- 
tucky, decided that the Interstate Commerce Commission is 
not a court; that it is not invested with any judicial func- 
tions, and that Congress has no power to invest an adminis- 
trative body with the judicial function. (137 Federal Re- 
porter, 613.) This opinion of Judge Jackson, in the case 
cited, has never been seriously called in question, even by 
the Commission. f 



* Judge Jackson afterwards became a justice of the Supreme Court of 
the United States. 

t The ruling of Judge Jackson was fully sustained by the Supreme Court 
of the United States in the case of Interstate Commerce Commission v. 
Brimson, decided May 26, 1894— Harlan, J., 164 U. S., 485. 
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Dissatisfied with this judicial decree, in its annual report 
submitted November 29, 1890 ? the Commission denied the 
doctrine of constitutional law announced by the court and 
stoutly maintained that with respect to administrative ques- 
tions, its "conclusions should be a finality even though their 
enforcement might require judicial aid." (4 I. C. C. R., 
p. 13.) This the courts have positively denied. 

The Commission expressed its indignation at this judicial 
repulse in a bill which it drew and which, by its recom- 
mendation, was introduced in the Senate on December 15, 
1891. (Senate Bill 892, 52d Congress, 1st Session.) At 
hearings before the Senate Committee on Interstate Com- 
merce from February 3 to February 24, 1892, the proposi- 
tion was strenuously opposed by eminent counsel, mainly 
upon the elementary principles of constitutional law and of 
rational government that it is absurd to attempt to invest 
an administrative agency of the Government with the func- 
tions of detective, witness, party complainant, prosecutor, and 
judge in the same proceeding. That savored too much of the 
Pooh Bah style of government. 

After the close of the hearings the Commission addressed 
a letter to the chairman of the Senate Committee on Inter- 
state Commerce in which it expressed its views as follows : 

"The commercial development of the country has out- 
grown the capacity of the common law and the ordinary 
judicial tribunals to adapt themselves, under certain circum- 
stances, to the complete and effective administration of 
justice." 

There was not then, and there has not been since, any 
foundation of fact in support of this astounding and absurd 
declaration. This is clearly proved by the facts stated on 
pages 21 and 22 of this paper. 
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2. Realizing its utter failure to secure independent judicial 
authority the Commission soared to loftier heights of power. 
It assumed that its proper function is to direct the course of 
the commercial and industrial development of this vast coun- 
try as well as to administer its transportation interests. 

In its seventh annual report (page 10), submitted Decem- 
ber 1, 1893, the Commission expressed the following exalted 
idea as to its assumed legislative and judicial functions: 

"To give each community the rightful benefits of location 
to keep different commodities on an equal footing, so that 
each shall circulate freely and in natural volume, and to 
prescribe schedule rates which shall be reasonably just to both 
shipper and carrier is a task of vast magnitude and im- 
portance. In the performance of that task lies the great and 
permanent work of public regulation." 

This was a clean-cut proposition to abandon the faith of 
the fathers in the determinations of the Federal judiciary, 
an independent branch of the National Government, and to 
have recourse to the experiment of an autocratic determina- 
tion of the conduct of the commercial,, industrial, and trans- 
portation interests of the United States, as voiced by a bureau 
charged only with administrative functions. 

This wild thought was soon set in motion. The Com- 
mission asserted its right by necessary implication of law 
under the Act. to Regulate Commerce to prescribe maximum 
rates, minimum rates and absolute rates for the future. By 
an order dated May 29 ? 1894, it declared that the rates which 
prevailed from trade centers north of the Ohio River to 
points in the South Atlantic and Gulf States should bear a 
certain relation to the rates from trade centers of the North 
Atlantic States to the same Southern points; thus assuming 
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a certain day, to take effect on a certain day, schedules in 
accordance with the decision of the Commission." 

About six weeks later, namely, on January 22, 1898, there 
was introduced # in the Senate a bill — Senate bill 3354, 55th 
Congress, 2d session — drawn by the Commission, which con- 
tained verbatim the provisions just stated. 

This bill in explicit terms provided that the Commission 
shall have full authority — 

1. To prohibit a greater charge for the shorter than f6r 
the longer haul, unhampered by the consideration of "cir- 
cumstances and conditions." 

2. To prescribe actual rates, fares or charges, classifica- 
tions, privileges, facilities, and regulations, and to order the 
publication of "schedules in accordance with the decision of 
the Commission." 

3. To fix maximum rates and minimum rates. 

4. To determine relative rates. 

5. To determine the division of joint rates between car- 
riers. 

6. To make changes in classifications and to amend the 
rules and regulations under which traffic moves. 

7. To issue self-executing administrative orders and final 
administrative orders — a strictly judicial function. 

8. In the face of the opinion rendered by the Supreme 
Court in the Maximum Rate Case that "the power to pre- 
scribe a tariff of rates for carriage by a common carrier is 
a legislative, and not an administrative or judicial, func- 
tion" the bill proposed to require the courts to review the 
rates, fares, classifications, &c, &c, prescribed by the Com- 
mission. 
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9. It was provided in the bill that "the case as certified 
from the Commission, together with any additional testi- 
mony taken as above, shall be the record upon which it shall 
be heard." This was also in direct violation of the clearly- 
stated opinion of the Supreme Court of the United States 
that the Commission cannot exercise judicial authority. 

It would be difficult to imagine a more flagrant attempt 
to violate the fundamental principles of our organic law as 
clearly expounded by the Supreme Court of the United 
States. It was essentially a proposition to use and then to 
eliminate the "judicial power of the United States" from the 
administration of justice in the broad domain of commercial 
regulation. As such it was a clean-cut proposition to estab- 
lish in this country the bureaucratic form of government — 
the antithesis of that form of government which is prescribed 
by the Constitution of the United States. 

The effect of the proposition of the Commission would 
have been to devolve upon the National Government full re- 
sponsibility for the course of the material development of the 
country, and to make the Commission the practical arbiter 
of the comparative commercial well-being of every locality 
and section of the country. 

This Utopian scheme made no sensible impression upon 
the legislative mind. The bill which the Interstate Com- 
merce Commission had so carefully drawn was the subject of 
a hearing before the Senate Committee on Interstate Com- 
merce at which the Commission was fully heard. But the 
bill was never reported to the Senate. 
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4. A PROPAGANDA INSTITUTED BY THE INTER- 
STATE COMMERCE COMMISSION FOR THE 
PURPOSE OF ENABLING IT TO SECURE PRAC- 
TICALLY AUTOCRATIC POWERS. 

At last, apparently despairing of success in the arena of 
open debate afforded it in its annual and special reports to 
Congress and at hearings before committees of Congress, the 
Interstate Commerce Commission had recourse to a propa- 
ganda devised by it for the purpose of inducing the leading 
commercial, industrial, mining, and agricultural organiza- 
tions of the country to petition Congress to grant to the Com- 
mission the autocratic powers which it had failed to secure 
through the force of argument. On November 22, 1899, a 
convention styled the "National Industrial Congress," called 
and conducted by certain men cooperating with the Commis- 
sion, assembled at Chicago. One or more members of the 
Commission were present to guide the proceedings. A bill 
drawn by the Commission was regarded as an expression of 
the views of the convention, and as such was endorsed. Ten 
days later, namely, on December 2, 1899, the Interstate 
Commerce Commission, at a general session, issued an order 
to its secretary at Washington to "devote himself assid- 
uously" to the work of securing endorsements of this bill. 

The official record of that order is as follows : 

"At a general session of the Interstate Commerce Commis- 
sion, held at its office in Washington, D. C, on the 8th drfy 
of December, A. D. 1899. Present: Hon. Martin A. Knapp, 
chairman ; Hon. Judson C. Clements, Hon. James Yeomans, 
Hon. Charles A. Prouty, Commissioners. 

"The following proceedings were had, to-wit : 
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"amendment of the act to regulate commerce. 

"Cooperation with certain mercantile organizations to se- 
cure the adoption of amendments to the Act to Regulate 
Commerce being under consideration, 

"It was unanimously voted to instruct the secretary to co- 
operate with the representatives of these organizations for the 
purpose of securing the adoption of necessary amendments, 
and particularly the passage of a bill which has been ap- 
proved by such organizations at a meeting held in Chicago 
on November 22, 1899, and to that end to give the public 
information as to the present state of the law, and the neces- 
sity for amending it by distributing such reports, papers, and 
documents as are designed to accomplish that purpose, and 
to devote himself assiduously to such duty. 

"Edw. A. Moseley, 

"Secretary." 



Soon after the issuance of this order, the secretary of the 
Commission addressed a circular letter to boards of trade, 
chambers of commerce, and other business organizations 
throughout the country, enclosing copies of the bill, recom- 
mending its approval and requesting such bodies to petition 
Senators and Members of Congress to favor the passage of 
the bill. Secretary Moseley's letter contains the following 
statements : 

"Enclosed please find copy of Senate Bill No. 1439, which 
embodies provisions amendatory of the Act to Regulate Com- 
merce. The bill is designed to give the Interstate Commerce 
Commission the authority intended to be conferred by Con- 
gress when the law was originally enacted. 

* * * * * * * 

"If the general features of the bill as above outlined meet 
your approval, it is respectfully suggested that you take 
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action expressing your approbation and support to the Sena- 
tors and Representatives from your State, and to the Commit- 
tees on Interstate and Foreign Commerce of the United 
States Senate and House of Hepresentatives at Washington, 
either alone or with others, or by petition or otherwise. 

"I would be glad to hear from you in respect to the matter, 
and would be pleased to receive advice of any action which 
you may take, and copies of any letters, petitions or other 
documents which may be forwarded to Senators and Repre- 
sentatives or either of the committees. 
"Very respectfully, 

"Edw.. A. Moseley, 

"Secretary" 

This procedure on the part of the Commission was re- 
garded by the Senate Committee as an unmistakable lobby- 
ing expedient, and was characterized by one Senator as "an 
impertinent attempt to urge Senators and Congressmen to do 
things." 

Various observations upon the lack of judicial fairness on 
the part of the Commission and its demonstrated unfitness 
for the discharge of judicial function were expressed by 
various gentlemen who were heard by the Senate Committee 
on Interstate Commerce at the protracted hearing before that 
committee on various pending bills from December 16, 1904, 
to May 23, 1905. 

The bill devised by the Interstate Commerce Commission 
and sent by its secretary to various commercial organizations 
was introduced in the Senate on December 12, 1899. It is 
known as S. 1439, 56th Congress, 1st Session. In its thir- 
teenth annual report, dated January 15, 1900, the Commis- 
sion earnestly recommended the passage of this bill. In so 

doing it made the following erroneous statement : 
8 
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"Nevertheless, it is perhaps safe to say that nine-tenths of 
the people do know that any railroad company can charge 
for its services whatever it pleases and as much as it pleases 
without any real power in this Commission, or any other 
tribunal or court, to limit the amount of such charge for 
the future when complaint is made by an aggrieved shipper." 

That this assertion is absolutely erroneous and misleading 
is clearly proved by the facts stated on page 21 of this 
paper, showing from a report made by the Commission the 
success of its administration of the law, which report clearly 
stated the fact that the number of complaints made to the 
Commission was almost infinitesimal in comparison with the 
number of freight transactions on railroads of the United 
States; that fully 99% per cent of the complaints made to 
the Commission were settled by the exercise of the media- 
torial offices of the Commission; that not a single case of 
exorbitant rates in all the United States had been proved 
before the Commission or in the courts, and that only eight 
cases of unjust discrimination and other offenses had been 
proved in the courts. Besides all this, as shown on page 21 
of this statement, inordinately low rates, resulting from the 
effects of competition between railroads and the indirect 
competition of commercial forces, 44 per cent of the stocks 
and bonds of railroad companies have been sold as the result 
of proceedings in bankruptcy. 

The provisions of Senate Bill 1439, 56th Congress, 1st 
Session, were similar to those of Senate Bill 3354, 55th Con- 
gress, 2d Session, and subject to the objections to that bill 
which had defeated it before the Senate Committee on Inter- 
state Commerce. In a word, Senate Bill 1439 proposed to 
grant to the Commission, contrary to the Constitution of the 
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United States, delegated legislative powers and judicial au- 
thority prejudicial to the principles of liberty established 
under our form of- government. 

In consequence of the array of testimony which had been 
evoked by the Commission and its coadjutors in favor of 
Senate Bill 1439 it became the subject of a hearing before 
the Senate Committee, extending from January 26, 1900, to 
April 15, 1900, embracing 489 pages of testimony. At 
the end it failed to be approved by the Committee and was 
never reported to the Senate. It failed both upon its merits 
and the objectionable manner in which it had been intro- 
duced. 

The subsequent history of the efforts of the Interstate 
Commerce Commission to secure administrative supervision 
and control of the American Railroad System is well known. 
The propaganda instituted in the year 1899 was vigorously 
prosecuted. That movement culminated in the hearings 
before the Senate Committee on Interstate Commerce on 
various bills to amend the Interstate Commerce Act, which 
hearings began December 16, 1904, and ended May 23, 1905, 
comprising 5,116 pages of printed testimony. 

At the hearings each member of the Interstate Commerce 
Commission appeared in advocacy of its cherished scheme of 
administrative supervision and control, which is so repugnant 
to all our conceptions of justice as maintained and admin- 
istered from the beginning through the "Judicial Power of 
the United States." 

Then followed the protracted debate in Congress front 
December, 1905, which eventuated in the Act of June 29, 
1906, "to amend the Act to Regulate Commerce and to en- 
large the powers of the Interstate Commerce Commission." 
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I pass to the consideration of some of the vitally important 
questions which today command the attention of the people 
of this country. 

COMMENTS UPON THE LAST ANNUAL REPORT OF 
THE INTERSTATE COMMERCE COMMISSION. 

It is not my purpose at the present time to comment upon 
the specific provisons of the Act of June 29, 1906, which 
relate to the enlargement of the powers of the Commission. 
Such provisions have been suspended by injunction or await 
judicial interpretation. It is a source of gratification to note 
the fact that the Commission, in its last annual report, states 
that the number of complaints brought to the attention of the 
Commission was comparatively very small ; that a vast num- 
ber of controversies have been settled by the parties to them 
without resort to the Commission, and that "in numerous 
instances $ settlement is effected by the friendly intervention 
of the Commission through correspondence or personal in- 
terviews between the shipper and carrier directly concerned," 
a result corresponding with the reply of the Commission to 
the Senate Committee on Interstate Commerce, noted on 
page 21 of this paper, which proves that the most important 
function of the Commission consists in its value as an office 
of conciliation and arbitration. 

I also notice w T ith pleasure the fact that the Commission 
states, on pages 11 and 12, that the Supreme Court has 
ruled in various cases that "the statute gives prima facie 
effect to the findings of the Commission * * * unless 
the (court) record establishes that clear and unmistakable 
error has ben committed." That provision of law was em- 
braced in the original Act to Regulate Commerce and secures 
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to all rights in railroad property the protection accorded by 
the Judicial Power of the United States. This demonstrates 
the fact that the Judicial Power of the United States has 
pursued from the beginning a generous and dignified course 
toward the Commission. Of the 9,099 complaints enter- 
tained by the Commission during the first eighteen years of 
its existence, 8,319 were classed by that office as "informal" 
and 770 as "formal," and only 45 cases were appealed to the 
courts as demanding litigation. It is therefore with regret 
that I have been compelled to note the recent efforts of the 
Commission to substitute its administrative supervision and 
control for judicial supervision and control as described by 
Professor Henry C. Adams and endorsed by the Commission 
in its twenty-first annual report. 

THE ACT OF CONGRESS OF JUNE 29, 1906, AMEND- 
ATORY OF THE ACT TO REGULATE COMMERCE, 
THE PRIMARY CAUSE OF THE FINANCIAL 
CRISIS OF OCTOBER, 1907, AND OF THE SUBSE- 
QUENT COMMERCIAL DEPRESSION. 

Our system of government is based upon grand moral 
ideas and a skillful adaptation of means to ends. Its domi- 
nant purpose is liberty regulated by law. Applying these 
eminently practical tests to the act of June 29, 1906, it is 
seen to have been an unfortunate legislative misadventure. 
In a word, it was the direct and inciting cause of the financial 
troubles which have overwhelmed the country, and unless 
corrected by practical legislation true to sound American 
principles it will inevitably result in even more serious 
troubles in the future. This was predicted by Senator Fora- 
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ker and other eminent statesmen and publicists during the 
first session of the 59th Congress, but they were hopelessly 
in the minority. Their forecast has, however, been fully 
realized. Almost from the time when the act took effect, 
August 28, 1906, a marked depreciation occurred in the mar- 
ket value of railroad securities. This continued until it was 
estimated that the total depreciation of railroad and other 
securities in the United States amounted to nearly five thou- 
sand million dollars, an amount in excess of the total cost of 
the Civil War. 

The cause of this enormous loss of credit was justly attrib- 
uted by financiers and executive officers of railroad companies 
to hostile legislation, both State and National. The act of 
Congress of June 29, 1906, with all that it implies, was un- 
doubtedly an inciting cause of hostile legislation in many of 
the States of the Union, the legislatures of which in certain 
cases reduced rates for transportation below the actual cost of 
the service rendered by the companies. In one instance a 
Circuit Court Judge of the United States was impelled to 
characterize the rate law in a certain State as "almost a dis- 
grace to the civilization of the age." The Supreme Court of 
the State of Pennsylvania has recently declared the two-cent- 
fare act of the legislature of that State to be unconstitutional 
because unreasonable and confiscatory. 

The alarm thus created in the minds of financiers and lead- 
ing railroad officers was the occasion for appeals for fair deal- 
ing by Congress and by State legislators. The gentlemen 
who expressed such opinions prior to March, 1907, were, in 
the order of time, as follows : Mr. James J. Hill, president of 
the Great Northern Railway Company; Mr. W. W. Finley, 
president of the Southern Railway Company; Mr. W. C. 
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Brown, senior vice-president of the New York Central Rail- 
road System ; Mr. Howard Elliott, president of the Northern 
Pacific Railway Company ; Mr. George F. Baer, president of 
the Philadelphia and Reading Railway Company, and Mr. 
J. B. Thayer, vice-president of the Pennsylvania Railroad 
Company. These statements were made by responsible rail- 
road officers of large experience who weigh their words and 
are able to prove the correctness of their public utterances. 
Such statements were, however, published at a time quite 
near the end of a Congress, when Senators and Representa- 
tives were busily engaged in the consideration of other sub- 
jects, and therefore were unable to consider as reflectively as 
was desirable matters relating to the railroads. 

The result was that financial matters steadily grew worse, 
until the monetary crisis of October, 1907, occurred. 

That this enormous depreciation of railroad securities was 
not justified by the condition of railroad traffic is beyond all 
doubt. Never before was the railroad traffic of the country 
so prosperous or the railroads so pressed by demands for trans- 
portation. This is a fact well known and fully advertised to 
the whole country and to all the world. It is now restated 
by the Interstate Commerce Commission at page 8 of its 
twenty-first annual report, dated December 23, 1907, which 
reads as follows : 

"While the car shortage is not at present so acute as a 
year ago, it still exists in some sections, and the general 
question of the provision of adequate transportation facilities 
unquestionably merits serious consideration by the Congress. 
The whole problem, involving insufficient car and track 
capacity, congested terminals, slow train movement, and 
other incidents, mav be said to be due to the fact that the 
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facilities of the carriers have not kept pace with the commer- 
cial growth of the country. One eminent railroad president 
has estimated that during the period from 1895 to 1905 the 
traffic offered for carriage in the United States increased 110 
per cent, while during the same period the instrumentalities 
for handling this traffic increased only 20 per cent. 

"During the past decade the commercial condition of the 
country has been one of increasing prosperity. If business 
undertakings proportionately increase during future years, 
the railroads of the country must add to their tracks, cars, 
and other facilities to an extent difficult to estimate. The 
ability of the carriers to transport traffic measures the 
profitable production of this vast country, with its ninety 
millions of people, abundant capital, and practically un- 
limited resources. Manifestly, it is an economic waste for 
the farm, the mine, or the factory to put labor and capital 
into the production of commodities which cannot be trans- 
ported to market with reasonable dispatch. If the present 
output cannot in many instances be transported except after 
ruinous delays, it is not reasonable to presume that capital 
will readily seek investment in new undertakings. It may 
conservatively be stated that the inadequacy of transporta- 
tion facilities is little less than alarming; that its continu- 
ation may place an arbitrary limit upon the future produc- 
tivity of the land, and that the solution of the difficult finan- 
cial and physical problems involved is worthy the most 
earnest thought and effort of all who believe in the full de- 
velopment of our country and the largest opportunity for 
its people." 

It is noticeable that the Commission makes no suggestion 
as to how or where the railroad companies are to procure the 
enormous amount of money which would be required in 
order to procure the needed cars, terminals, and track capac- 
ity. It can hardly have escaped the notice of the Commis- 
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sion that the lack of funds to procure such enlargement of 
railroad facilities is generally attributed to the loss of credit 
by the companies on account of hostile legislation, of which 
tiie Act of Congress of June 29, 1906, was an inciting cause. 
The "one eminent railroad president " quoted by the Com- 
mission as authority in regard to the enormous increase in the 
amount of traffic offered for carriage and the alarming de- 
ficiency in "the instrumentalities for handling this traffic 
during the same period" is Mr. James J. Hill, chairman of 
the Board of Directors of the Great Northern Railway Com- 
pany. In an address delivered by him before the Kansas City 
Commercial Club, November 19, 1907, Mr. Hill expressed 
his opinion in regard to the present deficiency in the facili- 
ties for transportation and the present financial needs of the 
railroads as follows: 

"A year ago I said that it would require $5,500,000,000, 
or $1,100,000,000 a year for five years, to make our railroad 
facilities equal to the demands upon them. The figures are 
staggering, but twelve months have confirmed them and en- 
hanced the difficulty of securing such investment. In the 
last year the railroads have raised in one way or another in 
the neighborhood of a billion dollars. Much of this has 
been obtained on short-time notes at a high rate of interest. 
Most of it has gone into terminals, renewal of old equip- 
ment and purchase of new, and other necessary improve- 
ments. It has been a forced investment, the funds for which 
were raised not to make our railways adequate to their task, 
but simply to keep them at their present working level. It 
has been used to keep the wheels of industry from slipping 
backward. But there has been very little new construction. 
The needs of the moment were too severe for that; and, 
although substantially the amount of money suggested by 
me as indispensable has been collected and spent, the rail- 
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roads have barely held their own and the future remains to 
be provided for. Not less, but, in the opinion of competent 
judges, more, perhaps fifty per cent more, should be spent 
annually for the five years to come." 

Perhaps I could not better explain the cause of the loss of 
confidence in American railroad securities than in the lan- 
guage of Mr. Hill, who has during his entire business life 
been a close student of financial problems. His language on 
this point, in the address already mentioned, is as follows : 

"Perhaps the controlling factor of the situation in this 
country is the shock given to confidence in our investments 
all over the world, and the consequent limitation of credit. 
Upon credit all modern business is built; and every panic 
has struck its heaviest blows by destroying the value and 
shrinking the volume of that medium by means of which 
more than nine-tenths of all our business is transacted. The 
destruction of one-third of the stock of actual money in the 
United States would take away a billion dollars. Such a con- 
traction would practically destroy business for the time being. 
Not one billion, but more, nearly five billions, measures the 
shrinkage caused by public distrust in the price of securities 
alone; and we should have to add probably more than as 
much more, to estimate the total diminution in those business 
credits which are the essence of trade. Credit is the atmos- 
phere which inflates the lungs of business; and when it is 
greatly lessened, business must be reduced in proportion or 
be quietly smothered. For this reason attacks, not on indi- 
vidual transgression, not on dishonest finance, but upon exist- 
ing business systems, representing the fabric of society itself, 
may destroy, by impairing credit, what a generation could 
not rebuild. Political campaigns in many States have been 
made on the issue of a general assault upon the integrity 
of railroad property and management. There followed a 
wild raid in which over one hundred and seventy acts more 
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or less confiscatory of railroad property were enacted by the 
legislatures of more than a score of States. The consequence 
to the transportation system, to railroad construction, and 
through these to the price of farm products and to the suc- 
cess of every form of business has already made themselves 
felt, and the country shivers under the blow." 

I hesitate not to express my belief that hostile State and 
National legislation has been directly and indirectly the 
main cause of the enormous depreciation of railroad securi- 
ties and of the financial disasters which have fallen upon 
this country during the last fifteen months or of the com- 
mercial and industrial depression which now exists. 

THE PRESENT COMMERCIAL DEPRESSION. 

The financial crisis of October, 1907, which caused the 
monetary deficiency now the subject of national legislation, 
has been followed by a commercial and industrial depres- 
sion which threatens widespread disaster. This was first 
manifested in the number of freight cars and locomotive en- 
gines in service and out of service. The American Railway 
Association maintains at Chicago a Bureau of Car Efficiency, 
to which 158 railroads report. The reports of that bureau 
fully justify the statements just quoted by the Interstate 
Commerce Commission arid by Mr. James J. Hill in regard 
to the shortage of freight cars prior to the late financial 
crisis. But that condition of deficiency in the number of 
cars for the accommodation of the internal commerce of the 
country indicating commercial prosperity has suddenly 
changed to an alarming number of idle cars, idle engines, 
and many thousand laborers on railroads thrown out of em- 
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ployment, indicating commercial depression. This is clearly 
indicated by the following figures: On February 6, 1907, 
there was a shortage of 95,517 cars, and as late as October 30 
a shortage of 86,811 cars, indicating commercial prosperity. 
But this deficiency of cars suddenly changed to a surplus of 
206,156 idle cars on December 24, 1907, and to 323,261 idle 
cars on January 8, 1908. More than 100,000 cars were 
thrown out of employment during the two weeks from De- 
cember 24, 1907, to January 8, 1908. 

Estimating the average value of cars at $800, it appears 
that the total value of the 323,261 idle cars on January 8 
represented $258,608,800 of capital lying idle on side tracks. 
It is estimated by competent statisticians that 15,000 loco- 
motives, valued at $120,000,000, are also now lying idle. 
So the total value of freight cars and locomotives now lying 
idle amounts to the enormous sum of over $378,000,000. 
The number of men thrown out of employment on different 
roads, according to my advices, ranges from 5,000 to 15,000, 
but the total number cannot now be stated. Nor is there at 
the present time any means of ascertaining the total number 
of men thrown out of employment in traffic-producing in- 
dustries or the value of such products which no longer find 
a market, and which probably amounts to from ten to twenty 
times the amount of the losses sustained by the railroad com- 
panies. 

During the month of January I have devoted my atten- 
tion to ascertaining the magnitude and extent of the com- 
mercial and industrial depression of the country. It pre- 
vails throughout almost every section. Certain important 
industries are prostrate. 

Whether the present depression in the commercial, indus- 
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trial, and transportation interests of the country is merely 
temporary or to be long continued is a question which time 
only can answer, 

THE CONFLICT OF AUTHORITY WAGED BY THE 
INTERSTATE COMMERCE COMMISSION AGAINST 
THE AUTHORITY OF THE JUDICIAL POWER OF 
THE UNITED STATES. 

It is a well-established fact of political history that admin- 
istrative boards are prone to exaggerate the authority en- 
trusted to them under the general terms of their organiza- 
tion. It appears to be their common infirmity to claim by 
assumed "necessary implication of law" what is completely 
outside of their delegated functions. The Supreme Court 
of the United States noted a striking instance of this sort on 
the part of the Interstate Commerce Commission in the 
Maximum Rate Case (167 U. S., 479). An even more 
astounding exhibition of the same sort was given by the 
Commission in its seventh annual report, wherein it claimed 
the right "to give to each community in this vast country the 
rightful benefits of location and to keep different commodi- 
ties on an equal footing, so that each shall circulate freely 
and in natural volume," all of which has to be accomplished 
by means of "schedule rates prescribed by the Commission." 
A more astounding conception of distributive justice was 
never before conceived by mortal man. 

My opposition is not to legitimate and beneficent govern- 
mental regulation, but to governmental regulation run mad. 
The fundamental object of the founders of our present sys- 
tem of government was to "secure the blessings of liberty to 
ourselves and our posterity" and to impose restraints only 
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upon people disposed to violate the laws of the land pro- 
tective of personal and public interests. 

In the preceding pages I have attempted to state his- 
torically the various attempts of the Interstate Commerce 
Commission to acquire judicial power in the matter of de- 
termining railroad rates for the future, and in the exercise 
of other powers of a judicial nature down to the establish- 
ment of administrative supervision and control of railway 
properties "through the agency of their accounts" as a sub- 
stitute for "judicial supervision," a proposition advanced by 
Professor Henry C. Adams, in charge of statistics and ac- 
counts in the office of the Interstate Commerce Commission, 
and endorsed by the Commission in its late annual report, 
dated December 23, 1907. Whatever may be the merits of 
the idea of a uniform system of railroad accounting, it must 
be evident to every reflecting mind that it can be accom- 
plished much more successfully under judicial supervision 
and control than under any possible form of administrative 
supervision and control. There is a harmony of procedure 
and a comity of practice between the State and Federal courts 
which can never be expected to exist between State and 
National administrative regulations. The crowning diffi- 
culty of the present time results from the failure to develop in 
the public mind the possibilities of the judicial mode of 
supervision and control, as the Interstate Commerce Com- 
mission has from the beginning sought to develop the idea 
of its possibilities in the direction of securing judicial func- 
tions and finally in the idea of substituting its own admin- 
istrative supervision and control for the proper exercise of 
judicial authority. 

The provisions of section 7 of the act of June 29, amenda- 
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tory of section 20 of the Interstate Commerce Act of Feb- 
ruary 4, 1887, seemed to give to the Interstate Commerce 
Commission a degree of power over railroad operations which 
to the leaders of finance appeared to involve great dangers 
to railroad securities. In his address before the Government 
accountants on October 11 ? 1907, Professor Henry C. Adams 
stated that the Commission "has undertaken to exercise a 
controlling influence upon the administration of railway 
properties through the agency of their accounts." That led 
to the popular belief that it was the purpose of the Com- 
mission to abandon the judicial method of regulation and 
to adopt the method of administrative supervision and con- 
trol. That was the evident drift of the remarks made bv the 
professor. It seemed as though the Commission were bent 
upon removing the protection which the courts had, from 
the beginning, exercised over the rights of property, at least 
in so far as relates to the railroads. Professor Adams, ap- 
parently speaking for the Commission, had declared his 
preference for the German Constitution as compared with 
the Constitution of the United States. This appeared like 
the last straw which breaks the camel's back. It is a notable 
fact that the financial collapse of October, 1907, occurred 
just two weeks after this declaration by Professor Adams at 
Washington, D. C, on October 11, 1907. 

There seems to be no doubt but that the persistent efforts 
of the Interstate Commerce Commission to gain autocratic 
control of the railroads had acquired dominant influence 
over the mind of the President of the United States in in- 
ducing him to twice suggest an amendment to the Constitu- 
tion of the United States so as to give the National Govern- 
ment the power to control both interstate and intrastate 
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commerce and to lead him to the conclusion that the Na- 
tional Government should have the supervision and control 
of the business use of the wealth of the country, especially in 
its corporate form, the supervision and control of the phys- 
ical conditions of the railroads, the supervision and control 
of railroad finance, the supervision and control of the traffic 
of the railroads, and the absolute control of rates as is pro- 
posed by the Interstate Commerce Commission. 

Nor can it be a question involved in any reasonable doubt 
that in the minds of people informed as to the current of 
political news it was a well-known fact that in some twenty 
States about 170 acts, more or less confiscatory of railroad 
property, have been adopted. Such legislation seems to have 
been greatly influenced by the persistent efforts of the Inter- 
state Commerce Commission to gain practically autocratic 
powers and by the remarkable degree of success which it had 
attained in the act of June 29, 1906. Such State legislation 
contributed powerfully to reduce the value of railroad se- 
curities and to hasten the coming of the financial crash of 
October, 1907. 

In its last annual report the Interstate Commerce Com- 
mission recommended that advances in rates should be re- 
strained until authorized by the Commission. This is a 
claim which the Commission had previously repudiated. 
Railroad tariffs fluctuate as do the prices of all commodities 
and of all labor. They are all subject to the laws of supply 
and demand. The Commission has shown by its record of 
eighteen years that not a single case of exorbitant rates had 
occurred in the six thousand million freight transactions in 
the United States. Besides, during the same period only 
eight cases of unjust discrimination had been proved in the 
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courts. See page 21. The Commission confesses that it 
has never been entrusted with the power to forbid advances 
in rates. The constant fall in the average charge for trans- 
portation services has repelled it. Besides, all advances in 
rates is a matter which is the subject of judicial remedy, and 
cannot safely be entrusted to an administrative board. The 
common law forbids all exorbitant charges and all unjust 
discriminations in rates, and there has been no difficulty in 
enforcing that law, as the official record shows. 

The conflict of authority waged by the Interstate Com- 
merce Commission against the authority of the Federal 
judiciary gives rise to one of the most important political 
issues which has ever commanded the attention of the people 
of this country, and seems to justify a brief statement as to 
the constitution and authority of the judicial power of the 
United States. 

THE JUDICIAL POWER OF THE UNITED STATES. 

It was reserved for the great publicist, Montesquieu, to 
announce to the world the pivotal doctrine of constitutional 
government that "there can be no liberty if the power of 
judging be not separated from the legislative and executive 
powers." Montesquieu illustrated this declaration by the 
fact that certain monarchies of Europe which respected the 
independent judicial authority were conservators of personal 
liberty, whereas those republics of Italy which governed 
through a body of magistrates, unrestrained by an inde- 
pendent judiciary, were cruel despotisms. Montesquieu's 
famous book, "Esprit des Lois," which has been character- 
ized as "an epoch-making book," was the result of nearly 
forty years of study and of investigation throughout Europe, 
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It appeared about the year 1740. When the people of this 
country had won independence as the fruit of a seven years' 
war they were fired by an enthusiastic determination to pre- 
serve their liberties through the establishment of a national 
judiciary. Accordingly they created a triune govern- 
ment, one of the elements of which is "the judicial power 
of the United States." In article 3 of the Constitution they 
styled the judiciary a "power" — a word which needs no 
definition — just as in article I they constituted "the legisla- 
tive power" and in article II "the executive power." 

The sanctity and the supreme authority of the Federal 
judiciary is clearly read in the fact that it is endowed with 
the power to declare an act of Congress to be invalid, because 
unconstitutional. This idea was cherished in the mindp oi 
the American people before the Revolution, and it remains 
a firmly fixed political doctrine today. The English dopttfiiie 
of the absolute inviolability of a legislative act never did 
acquire a footing in this country. It was repudiated by 
James Otis nearly a quarter of a century before the framing 
of the American Constitution. He contended before the 
superior court of judicature for the province of Massachu- 
setts that the validity of statutes must be determined by 
courts of justice. This doctrine afterwards became the print 
ciple of American constitutional law.* 

Alexander Hamilton defended the Constitution in six 
masterful letters addressed to the people of the State of New 
York, in which he characterized the judiciary as "the citadel 
of the public justice and the public security." Such it has 
always been, and is today. (See the Federalist, Nos. 78 to 

83, inclusive.) Judge Story lauded the Constitution upon 
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* Bouvier, Law Dictionary, vol. 2, p. 44. 
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the ground that it preserved the liberties of the people 
through an independent judiciary. From the day when the 
Constitution of the United States went into effect until the 
present time the United States has been the only great nation 
on the globe which has maintained the judicial power as an 
independent coordinate branch of the National Government. 
The Federal judiciary from the beginning has been the foun- 
tain of justice, the protector of th4 rights of property, and 
the unswerving defender of the liberties of the people. Its 
function has always been regarded as inviolate. All attempts 
to divert any part of its functions to any other governmental 
agency have failed. It tolerates "no brother near the throne." 

The judicial branch of enlightened government is a pro- 
gressive science. It antedates every other feature of our gov- 
ernmental system. Some of its fundamental principles had 
their origin in the reasonings of the Greeks and Romans. 
In a true sense, it is "heir of all the ages in the foremost files 
of time." 

And yet, as already shown, almost from the beginning the 
Interstate Commerce Commission, a mere administrative 
board, subject to the will of the Executive branch of the 
Government, has been engaged in an attempt, first, to as- 
sume certain judicial functions which the Supreme Court of 
the United States has indignantly repelled, and, finally, to 
substitute its administrative supervision and control for the 
exercise of the judicial authority provided in the Constitu- 
tion of the United States. Professing that new experiences 
demand new methods of government, it has had recourse to 
the bureaucratic method of government, an expedient of the 
mouldy past, against which Montesquieu protested nearly 
two hundred yeara ago, which was the potential cause of the 
downfall of the Roman Empire, and which in all countries 
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and in all ages has proved to be an aim of injustice and of 
tyranny and oppression. The zeal of the Commission in the 
propagation of its un-American ideas has finally led its able 
statistician and accountant, Professor Adams, to express his 
preference for the German Constitution in the matter of rail- 
road regulation over the Constitution of the United States in 
the face of the fact that in Germany the railroads, from the 
compulsion of military necessities, are owned and operated 
by the national government, and in the face of the fact that 
the railroads of Germany as public agencies are greatly in- 
ferior to the railroads of the United States. The Professor 
also declared that the Commission "has undertaken to exer- 
cise a controlling influence upon the administration of rail- 
road properties through the agency of their accounts." In 
its last annual report the Commission has in terms endorsed 
this astounding proposition. 

The Constitution of the United States provides in two of 
its amendments that "no person shall be deprived of life, 
liberty, or property without due process of law" — i. e., with- 
out ample judicial procedure. The first of these constitu- 
tional provisions occurs in article V. In order to avoid the 
assumption that this article referred only to acts of Congress 
or judicial decrees, it was declared in article XIV, proclaimed 
July 28, 1868, that "no State shall deprive any person of 
life, liberty, or property without due process of law." The 
words of these constitutional provisions — "due process of 
law" — clearly imply that all property and securities of every 
sort which represent property and interests in property are 
under the immediate protection of the Judicial Power of the 
United States, and enjoy the protection of its supreme au- 
thority. This is the basis of all confidence in property 
interests. 
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In the recent case of Kansas v. Colorado the Supreme 
Court of the United States declared by a unanimous vote that 
section 1 of article III of the Constitution granted to the ju- 
diciary "the entire judicial power of the nation" Fourteen 
years ago the Supreme Court of the United States declared 
that the Interstate Commerce Commission is not a court, and 
cannot be invested with any judicial function, among the 
reasons assigned being the elementary fact that no adminis- 
trative body is competent to exercise judicial powers which at 
the same time is charged with the duties of detective, witness, 
party complainant, and judge in the same proceeding. In 
the same connection the Supreme Court declared that "with- 
out the aid of judicial process of some kind, the regulations 
that Congress may establish in respect to interstate commerce 
cannot be adequately or efficiently enforced."* 

In spite of this manifest inhibition the Commission has 
insisted upon its right to exercise judicial powers. In order 
to bridge over this difficulty the Commission has invented the 
term semirjudicial, a term which has no authoritative ex- 
pression in the nomenclature of the English language. The 
Commission and Professor Adams seem to have substituted 
the word semi for the word quasi, which has an entirely dif- 
ferent signification. 

A constitutional limitation upon the power to regulate 
railroads was clearly defined by the Supreme Court of the 
United States in the year 1907. For the sake of brevity, I 
quote from the syllabus of that case as follows : 

"The public power to regulate railroads and the private 
right of ownership of such property coexist, and do not one 

* Interstate Commerce Commission t;. Brimson, 154 U. S., 486 — Har- 
lan, J. 
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destroy the other ; and when the power to regulate is so arbi- 
trarily exercised as to infringe the rights of ownership, the 
exertion is void because repugnant to the due process and 
equal protection clauses of the Fourteenth Amendment." 
(White, J., 206 U. S., 1, 25, 26.) 



CONCLUSION. 

This nation is at the present time threatened by advocates 
of demagogic and academic theories, who advise restraints 
upon the fundamental attributes of the judicial power of the 
United States, even to the weakening of those functions 
which are vital to the maintenance of order and of justice. 
The most imminent danger at the present time arises from 
the attempt to deprive the judiciary of its power to protect 
property and rights of property. Unquestionably, the courts 
will sternly resist this tendency, and, in the end, the people 
of the United States will maintain the authority of the ju- 
diciary as it has been steadfastly maintained from the begin- 
ning. The case which is now being tried before the body 
politic in this country is that of "Interstate Commerce Com- 
mission versus The Judicial Power of the United States." 
The final issue of that cause cannot be involved in any 
doubt, whatever may be the influences brought to bear in 
favor of the ascendency of the Commission. I 

Since the Constitution of the United States became the 
supreme law of the land, in the year 1789> the judicial power 
of this nation has been the protector of life, liberty, and 
property to every citizen. During the last two years dema- 
gogic doctrines and academic theories, not based upon any 
political experiences, have induced hostile legislation, which 
has caused a loss of confidence and a consequent depreciation 
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of values in this country amounting to more than the cost 
of the Civil War, and at the present time commercial dis- 
aster is threatened. The bane of such legislation has been 
its denial of the time-honored right of the judiciary to deter- 
mine finally what is just and reasonable in human transac- 
tions. The faith of the commercial world is based primarily 
upon the protection which the courts extend to property. 
Any doubt as to the efficiency of that power could not fail to 
invite fresh and overwhelming disaster. The idea of trans- 
ferring that sacred trust from the judiciary to an adminis- 
trative board would shock the moral sense of the civilized 
globe and destroy our credit at home and abroad. The crisis 
of October, 1907, was inevitable, and it came perhaps none 
too soon. 

Mr. Justice Brewer significantly declared that "legislation 
may be turning everything over to commissions, but the 
courts have not yet been heard from." He added, in the 
same connection, "when the matter of legislation by com- 
mission gets to the courts, they will be found upholding the 
Constitution with the same fidelity in which it has been held 
since the days of John Marshall." 

Every attempt through legislation to grant to the Inter- 
state Commerce Commission the power to "supervise and 
control the administration of railroad property" or the use 
of railroad property "through the agency of their accounts" 
is a thinly disguised attempt to evade the Fifth and Four- 
teenth Amendments of the Constitution of the United States, 
which forbid that any person "shall be deprived of life, lib- 
erty or property without due process of law." This is exclu- 
sively a function of the Federal judiciary. 

Credit is due to Professor Adams for his candor in declar- 
ing that the Commission "has undertaken to exercise a con- 



